A CRISIS FOR A SYSTEM IN CRISIS: FORECASTING FROM THE
SHORT- AND LONG-TERM IMPACTS OF COVID-19 ON THE CHILD
WELFARE SYSTEM'

Kristen Pisani-Jacques

The COVID-19 pandemic has thrust the world into a crisis — and the child welfare system is particularly susceptible to its
effects. This pandemic has exacerbated some of the most problematic aspects of the system, and its impacts will reverberate
long after the immediate crisis ends. As COVID-19 spread, families were instantly impacted — in-person family time was can-
celled, youth and families were unable to access basic resources, services, and technology, and access to the courts was
curtailed. Those short-term effects may give way to long-term harms such as disrupted attachments and delays in achieving
permanency. The pandemic also reinforced the importance of key tenets of a well-functioning child welfare system: high-
quality legal representation, creativity, and youth and family engagement. Attorneys must learn from the fallout of the pan-
demic, retain the best responsive practices, and use the lessons learned from this crisis to transform dependency cases, and
the system writ large, into what families need and deserve.

Key Points for the Family Court Community:

o Many child welfare agencies and courts’ first response to COVID-19 was to suspend in-person family time (visitation)
for all youth in care; these blanket suspensions failed to take into account individual family circumstances, contravened
federal guidance, and isolated youth from their families — and virtual visitation did not serve as a meaningful substitute
for all youth, particularly when taking into account age, developmental needs, and access to technology.

e During COVID-19, families and youth in the dependency system experienced restricted and limited access to daily
living needs (food, shelter, education), technology, reunification services and resources for transition-aged youth, and
the courts and attorneys.

e Because quality family time supports attachment and expedites permanency, parent/child relationships may be long
impacted by COVID-19 restrictions, well after the immediate crisis ends.

e Attorneys have an important role to play in ensuring that meaningful, quality family time resumes and that disrupted
attachments are repaired through increased contact and/or targeted therapeutic services.

e Closed courts, cancelled services, and suspended visitation may lead to delays in achieving permanency for youth in
the child welfare system during COVID-19.

e Attorneys should ensure the court has before it a full record of what was supposed to happen and use the reasonable
efforts requirement to hold agencies accountable for what did or did not occur during the pandemic (and why) —
including services, family time, placement changes, and case plan compliance.

e The child welfare system can mitigate the worst impacts of COVID-19, and begin to become the kind of system that
families need and deserve, by focusing on and emphasizing high-quality legal representation, creativity in advocacy
and policy design, and meaningful youth and family engagement — all best practices that shone through even during
the pandemic.

Keywords:  Attachment; Child Welfare; COVID-19; Dependency, Family Time; Quality Legal Representation; Reasonable
Efforts; Youth Engagement.

The COVID-19 pandemic has thrust the world into a crisis. Although the disease and its conse-
quences have impacted people in varying degrees, it has produced some common experiences. As
states and countries sheltered-in-place, shut down, and quarantined, the world has almost universally
and simultaneously experienced isolation, scarcity of resources, and heightened uncertainty, anxiety,
and fear.
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The child welfare system is particularly susceptible to the effects of the pandemic, at least in part
because those characteristics — isolation, scarcity of resources, and uncertainty, anxiety, and fear —
were already all-too-common before the pandemic hit. COVID-19 exacerbated some of the most
problematic aspects of the system, and its impacts will reverberate long after the immediate crisis
ends. The pandemic has also ushered in creativity, resilience, and innovation in both the families
involved in the system and many of the professionals that work with them.

The pandemic should serve as a moment of reflection and then action for child welfare profes-
sionals, particularly attorneys. The aftermath of COVID-19 must not be as harmful to families as
the pandemic itself. Attorneys must learn from the fallout of the pandemic, retain the best respon-
sive practices, and use the lessons learned from this crisis to transform dependency cases, and the
system writ large, into what families need and deserve.

A. IMMEDIATE IMPACTS OF COVID-19 ON THE CHILD WELFARE SYSTEM
Isolation

During the COVID-19 pandemic, almost everyone has experienced isolation in some way. This
isolation is particularly salient for children and teenagers, who were separated suddenly and without
much warning from their schools, friends, and activities. Many children in foster care experience
added layers of isolation. Being removed from one’s home and separated from parents is often the
first significant isolation that a foster youth experiences and constitutes a trauma that may result in
myriad long-term negative consequences.” And there are many other forms of isolation that youth
have experienced during COVID-19: some have been stuck, around the clock, in a foster home that
they did not have a true connection with; others were placed in isolation in a group home or facility
due to COVID-19 exposure; still others have been denied access to their “team” of social workers,
attorneys, and other service providers. But perhaps the most significant isolation youth have experi-
enced is isolation from their families.

Many jurisdictions’ initial response to COVID-19 included suspension of in-person family time
(visitation).” These orders came from agencies, courts, or some combination.* Although such orders
reflected a valid concern about protecting the health and safety of children and families, blanket
orders and suspensions’ did not account for individual circumstances. As a result, for too many
children in foster care, in-person family time has been suspended indefinitely, and in the face of
closed and inaccessible courts, attorneys are left with few immediate remedies. Although virtual
visitation has been encouraged, access to technology and consistent implementation have been cited
as barriers to ensuring family time is consistent and meaningful.® In addition, depending on the
age, developmental stage, or abilities and needs of the child or youth, virtual visits may offer even
less utility as an intermediate substitute. For example, research shows that children under age three
have a “video deficit,” causing them to have difficulty learning from and interacting with something
shown via screen.’

The significance of family time for children and youth cannot be understated. Research associ-
ates meaningful family time with numerous positive outcomes, perhaps more so than any other
intervention.® Studies demonstrate that quality family time yields greater likelihood of reunification
and increased chances of sustained case closures (permanency that “sticks™).’ For children, it sup-
ports attachment and bonding, improves child mental and emotional well-being, and expedites per-
manency.'® For parents, family time enhances motivation to work toward treatment goals, provides
opportunities to practice new skills, and positively engages them in the child’s development, educa-
tion, and medical needs.'" Conversely, “[r]esearch shows ending or reducing family time due to a
parent’s non-compliance with a case plan is problematic and can negatively impact parental engage-
ment and well-being.”'> When children and families do not maintain regular contract, it can deterio-
rate the attachment relationship, sometimes irreparably, and protract time spent in foster care.'?

The federal government, through the Children’s Bureau, “strongly discourages the issuance of
blanket orders ... doing so is contrary to the well-being and best interest of children, may contribute
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to additional child trauma, and may impede the likelihood of reunification.”'* The guidance further
underscored the need for “continued family time, especially in times of crisis and heightened anxi-
ety” and recommended “ask[ing] parents their preference when deciding how to proceed.”’”> Some
jurisdictions made case-by-case determinations about the feasibility of in-person visits, making
decisions as multidisciplinary teams, considering the recommendations of medical experts, and
examining families’ particular circumstances, such as health status, ability to social distance during
visits, and opinions of all involved parties.'® These practices, consistent with federal government
guidance, demonstrate that some states can and do make individualized, case-specific determina-
tions that balance compliance with COVID-19 directives with the critical importance of family time
to maintain family connections, promote healthy attachment, and achieve reunification.

Scarcity of Resources

People confined to their homes during the pandemic have experienced many forms of scarcity.
Physical and mental bandwidth has been universally taxed by loss of employment, inability to
access avenues to relieve stress, health concerns, and a myriad of other issues. Children and families
involved in dependency cases are not unfamiliar with scarcity — poverty, a lack of high-quality ser-
vices, and inadequate and inappropriate placement options have long plagued the child welfare sys-
tem. For a system whose bandwidth was already taxed, a national crisis only further restricts an
already limited pool of resources.

The COVID-19 pandemic has impacted the ability of youth in the child welfare system to get
their basic needs met. Foster home availability is limited by health conditions and lack of supports
and respite.” Food availability is limited by the closure of schools and other community-serving
organizations.'® Education is limited by such barriers as school district decisions, inadequate virtual
special education services, and access to technology.'®

Technology has emerged as a basic need during the COVID-19 pandemic. Youth need technol-
ogy to access their education, communicate with family and friends, and receive medical care. How-
ever, for youth involved in the child welfare system, such access has been uneven at best. For
example, some state agencies provide cell phones to all youth of a certain age in foster care, some
place that responsibility and discretion on the resource family, and some lack clear guidance or
expectations for providing cell phones.>® Some children and families live in areas where internet
connectivity and access are inconsistent and unreliable. And for other families, their financial con-
straints, which were exacerbated by the negative economic impact of COVID-19, prevent consistent
access to technology.”!

Youth and family access to court-ordered and case plan services has also been inconsistent dur-
ing COVID-19. Although some jurisdictions have implemented tele-services, particularly for mental
health therapy, critical services needed for safety, permanency, and mental and physical well-being
have often stagnated.22 Services that were already in short supply became difficult or impossible to
access due to reallocation of health and medical resources to COVID-19 patients. COVID-19 has
amplified the problems of resource scarcity in the child welfare system.

One particularly vulnerable population during the pandemic are youth exiting foster care. The
child welfare system has long struggled to provide youth aging out with access to sufficient
resources to successfully emancipate and move towards independence, such as housing and employ-
ment. Those resources are scarcer still during a public health crisis; how does a young person look
for an apartment or job when stay-at-home orders are in place and businesses are closing their
doors?** Advocates have had some success in getting many jurisdictions to halt or extend exits
from foster care during COVID-19. 2* This proved an area in child welfare where zealous advocacy,
collaboration amongst branches of government, and receptive governors and legislatures came
together and acted quickly and nimbly to meet the evolving and changing needs of youth during the
pandemic.?
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Uncertainty, Anxiety, and Fear

The COVID-19 pandemic has brought with it a host of unknowns. What will be the impact on
the economy? The health care system? When will life go back to “normal”? What will “normal”
look like? Youth in foster care share those uncertainties, and more. When will they be able to see
their parents again? Will their planned return home go forward? How will this crisis impact their
search for an adoptive parent?

Compounding the uncertainty and anxiety is severely limited access to courts. Courts across the
country have responded to the pandemic in different ways. Tremendous variety abounds around
what types of in-person hearings have moved forward; whether virtual hearings are used and for
what cases/issues; whether there is a system for online filings; and what types of cases constitute an
emergency.>® Court closures and limitations impact families’ abilities to move towards permanency
— planned reunifications have been cancelled, trial guardianship and adoption visits suspended.
Many have already long been waiting for their families to be reunited and their cases to close. The
COVID-19 pandemic places a giant question mark around timeframes for these key life events.

To answer those questions, youth might normally turn to their attorneys. For many, that access
has been restricted as well. Advocates have reported difficulty visiting their clients in congregate
care settings.?’ Social distancing mandates and stay-at-home orders complicate attorneys’ ability to
visit and interact with their clients, and the legal workforce is also at home taking care of children,
home-schooling, and managing other new and unexpected responsibilities.?®

However, zealous attorneys for children have not let court closures and in-person restrictions
deter their advocacy and relationship-building. Many have maintained continuous contact with their
clients — through virtual communication, phone calls, or even speaking through windows and door-
ways.”’ Many have maintained legal advocacy — through motions practice, virtual hearings, or sys-
temic advocacy to reopen courts for certain hearings.’® Diligent children’s attorneys bring some
consistency and certainty to an uncertain time, answering questions as best they can for their clients,
and where they cannot, remaining committed to being a constant presence in their clients’ lives.

B. LONG TERM IMPACTS OF COVID-19 ON THE CHILD WELFARE SYSTEM

At some point, the immediate consequences of COVID-19 will abate. Social distancing rules
will relax, adults will return to work, and children to school. But there are likely to be long-term
impacts felt in the world in general, and for the child welfare system in particular. Although the spe-
cific effects remain to be seen, advocates should keep an eye on a few distinct possibilities. There
are lessons to be learned from the pandemic, and attorneys can help guide decision-making and
reflection to ensure that the immediate negative impacts of COVID-19 do not repeat themselves or
go unacknowledged.

Attachment

The child welfare system must confront a severe reality of the COVID-19 pandemic: there will
be many children who will go months without face-to-face contact with their parents. How a child
processes and responds to that reality will depend on many factors, including their age, develop-
ment, and cognitive abilities. For some youth and parents, this lack of contact may have a signifi-
cant and long-lasting impact on attachment.

Attorneys cannot recover this lost contact for youth and families. What they can do is target their
advocacy to immediately re-establish regular and meaningful family time and repair strained and
disrupted attachments. Attorneys should work with agencies and the courts to ensure that youth
have contact with their family as frequently as is in their interests after the pandemic ends. Such
advocacy may include re-exploring visit location, length, and supervision, to ensure those decisions
are made in a way that promotes relationship-building and healthy attachments. If therapeutic ser-
vices are indicated, attorneys can advocate for high-quality, evidenced-based services that are
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appropriate to the child and family’s specific need. Modalities of therapy and particular service pro-
viders that were recommended before the pandemic may need to be re-examined to ensure that they
are targeted towards and have the appropriate qualifications in attachment.

Services and relationships cannot merely pick up where they were left off before the pandemic.
The child welfare system needs to acknowledge and own the impact of interrupted family time and
make meaningful, diligent efforts to repair what has been broken. Children’s attorneys can ensure
those efforts are made through out-of-court and in-court advocacy.

Reports of Abuse and Neglect

There has been much media coverage and discussion of concerns regarding abuse and neglect
reporting during the pandemic, which unfolded during National Child Abuse Prevention Month.*!
Some, though not all, jurisdictions have seen a dramatic drop in hotline calls, reports, and new
cases. Many in the system have wondered and worried about whether COVID-related stressors
could lead to increased incidents of abuse and neglect that are going unreported. During the pan-
demic, children generally are in less contact with mandatory reporters, such as teachers and social
workers. Once the pandemic ends and children return to school, will the child welfare system face
an inundation of hotline calls and new cases?

The answer may be more complicated than media coverage would lead us to believe. Child wel-
fare system professionals have an opportunity to be reflective in this moment and examine what the
reporting numbers, before, during, and after the pandemic, truly tell us. For example, were families
put at greater risk due to a lack of social supports and outlets, and if so, how should the system pre-
pare if such a crisis were to occur again? Were the reports that were not coming in reports that
would have been screened out, and how should the child welfare system apply that information to
how mandatory reporters are trained? Were financial supports and resources for families inade-
quate? Attorneys can help the system shift focus from fears about what happens behind closed
doors, to open and honest conversations about how society views “at risk” families>* and what pre-
vention services and financial resources are most effective. >

Permanency Delays

When courts reopen, they may be facing months of cancelled and waylaid hearings. Decisions
will need to be made about which types of dependency hearings will be heard first, which will in
turn, necessarily delay court access for families for a period after the pandemic ends. Some guiding
principles should dictate these decisions: are constitutional rights at stake? Is there an emergency
that can only be addressed by the court? Would further delay impact federal and state timelines? If
so, do those timelines make sense for the case at hand? But as during the pandemic, attorneys
should be wary about, and advocate against, blanket and one-size-fits-all approaches to hearing res-
cheduling and push the courts to make individualized decisions that further clients’ interests.

A likely long-term impact of COVID-19 is delayed permanency for youth. How exactly those
delays will manifest remain to be seen. Will agencies insist on following Adoption and Safety Fam-
ily Act (ASFA) timelines®® and filing motions to terminate parental rights, regardless of service
impediments during COVID-19? How many cases that were on a clear path to reunification, guard-
ianship, or adoption have been temporarily or irreparably diverted from that path? Will youth sched-
uled to exit care in late 2020 or early 2021 have access to the services and skills to achieve
independence? Many families will likely find their cases and lives in very different places post-
COVID-19.

Attorneys can play an important role in ensuring that youth and families’ experiences during
COVID-19 are not discounted or ignored by using federal and state laws to inform their advocacy.
COVID-19 did not, in and of itself, excuse agencies of their legal obligation to make reasonable
efforts towards the permanency goal.>> Certainly, what was “reasonable” before the pandemic may
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not necessarily be so reasonable during COVID-19. Attorneys should ensure the court has before it
a full record of what was supposed to happen during the pandemic, and did or did not occur (and
why) — including services, family time, placement changes, case plan compliance, etc. Such records
can help inform whether “compelling reasons” exist for the agency to not file a termination of
parental rights motion and what services are needed immediately after the pandemic, to name a
few.?°

Conversely, attorneys should watch for inaccurate or overbroad causal links to the pandemic by
all parties. For example, a case may have been heading towards adoption before the pandemic due
to parental non-compliance with services, missed visits, etc. In that scenario, even though visits or
services were missed during COVID-19, the attorney may still advocate for the case to continue
towards adoption.

There is a very real possibility that COVID-19 shows up in a number of appellate arguments in
the next few years. Such cases might include challenges to agency reasonable efforts made during
the pandemic. We may see more appeals of terminations of parental rights and adoptions, based on
lack of in-person family time or inconsistent and absent parental services. By creating and preserv-
ing a clear record of whether and how the pandemic impacted these cases, attorneys can mitigate
permanency delays for their clients, immediately and long after the pandemic ends.

C. APPLYING LESSONS LEARNED FROM COVID-19

The COVID-19 pandemic has revealed many facets of the child welfare system, both good and
bad. As stated above, there is a key role for attorneys in mitigating and correcting the flaws in the
system that the pandemic created and exacerbated. But just as important are continuing the lessons
that emerged from this public health crisis.

The Importance of High-Quality Representation

The pandemic reinforced that high-quality legal representation is critical for youth in the child
welfare system.>” Many attorneys for children played an irreplaceable part during COVID-19. They
advocated for case-specific and system-wide change.3 8 They figured out and implemented new ways
to connect with and check on their clients and families.>® They navigated virtual courtrooms and a
constantly changing legal landscape.*® During COVID-19, high-quality children’s attorneys shifted
how they fought for their clients, but maintained their zeal, diligence, and innovation.

Attorneys possess the skills, training, and ability to access courts for their clients, to ensure their
opinions and voices are heard, and to explain the legal system, consequences, and options to their
clients. For youth who do not have access to high-quality representation, or any representation at
all, their ability to access their other legal rights — and needs of daily living — have likely been ham-
pered during the pandemic.*' This national crisis highlighted the crucial needs of youth in the child
welfare system, and one such need is the presence of competent, diligent, and zealous attorneys for
children.

During COVID-19, attorneys have had an important and complicated role to play in ensuring cli-
ents’ legal rights were protected and advanced, and that due process did not suffer, even in a legal
landscape with challenging and complex access to courts. That role continues to be important dur-
ing the after-effects of COVID-19 and beyond. Youth in the child welfare system need high-quality
attorneys who are well-supported, trained, and resourced.

Creativity

When the child welfare system is not working for youth and families, common responses to cre-
ative and flexible ideas can be: “that’s not the way we do things” and “that would never work in our
jurisdiction.” The COVID-19 pandemic has stifled many aspects of the system, but, often out of
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necessity, it has bred innovation, and many of those novel ideas should be retained and continued
once the pandemic ends. In fact, many of these “new” approaches are ideas the child welfare system
should have embraced long ago.

Virtual family time, although not a substitute for in-person contact, has the potential to allow
children to have more contact with their parents, siblings, and extended family members. It enables
parents to be part of children’s daily routines, such as doing homework, reading bedtime stories,
and even family meals.** The child welfare system has more than endorsed that virtual family time
can be successful; it has insisted in many places that this was the best response to ensure family
contact during the pandemic.** It would be difficult to argue that this type of contact, unless harm-
ful to a specific child, should end after the pandemic does, and advocates can and should seize on
this moment to increase their clients’ contact with their parents, if appropriate.

In a similar way, the system has learned lessons about how successful advocacy can occur out-
side of the four walls of the courtroom. Motions practice, virtual hearings, and decisions by consen-
sus have helped keep some cases moving during this time. It is advisable to retain elements of
those strategies. Virtual participation in some court hearings by youth and parents may be appropri-
ate, for example, to keep from children missing school and parents missing work. Negotiation and
mediation can lead to lasting and positive outcomes for children and avoid the pain and discomfort
of contentious court hearings. Written advocacy allows attorneys to get all relevant authority in
front of judges, including social science, federal law, and best practices from around the country.

During COVID-19, the child welfare system embraced creativity and innovation because it had
to. Now the best innovations should continue because they work.

Youth and Family Engagement

Youth experiencing foster care, and alums of the foster care system, have repeatedly told those
of us in positions of privilege and power: do not single us out, do not make us feel different, just
treat us like any other kid. When youth and family voice are left out of key decisions, the child wel-
fare system operates in an inequitable and paternalistic fashion. The blanket suspension of family
time was illustrative of the harms caused by failure to include family voice. Families outside the
child welfare system had the ability to design the type of contact they had with each other during
the pandemic. For example, children who were subject to custody orders in domestic relations mat-
ters continued to move between their family homes during the public health crisis, if their parents
so chose. Children and parents in the system should have had the same opportunity to let their
wishes be known and to be a part of crafting what family time should look like for their own
family.

Genuine youth and family engagement did not consistently occur before COVID-19, so it should
have come as no surprise that that best practice was similarly ignored during this national crisis.
What COVID-19 taught us was the extremely harmful consequences that can result when family
voice is not meaningfully engaged. The child welfare system should reflect post-COVID on how to
more intentionally incorporate family and youth voice into decision-making. When done well, child
and parental voice engagement can help ensure rules, policies, procedures, and practices are as con-
sistent as possible with actual family experiences, needs and opinions.**

For all of us, it will be very tempting to want to treat COVID-19 as a distant, bad memory, as an
anomaly frozen in time. But for the child welfare system to truly serve families in a holistic and
empowering way, focused on prevention and relationships, attorneys and other professionals must
pause and reflect on some key questions. What holes in the child welfare system made it particu-
larly vulnerable to the impacts of COVID-19? How did the system fail families during the pan-
demic? What aspects of creative advocacy, collaboration, and solutions-focused thinking should be
retained post-COVID 19? And how can we be better prepared during the next crisis, so that the
effects are not borne on the backs of youth and families? We must use the lessons we learned from
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COVID-19, the good and bad, to create the type of child welfare system families have deserved all
along.
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